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(e) When a tribe determines, and the 
Assistant Secretary—Indian Affairs, 
after consultation with the Solicitor 
concurs, that a substantial possibility 
of a negotiated settlement or agree-
ment exists. 

(f) Payment of fees will not be al-
lowed if such payment was not author-
ized before services were performed. 

(g) This rule applies to expenditure of 
appropriated Federal funds and not a 
tribe’s own funds on deposit in the U.S. 
Treasury.

§ 89.42 Factors to be considered. 
The following factors are to be con-

sidered in determining whether funds 
should be paid to provide private legal 
representation for a tribe. 

(a) The merits of the legal position 
which the tribe asserts. Greater weight 
will be given to those cases where the 
tribe’s legal argument is deemed par-
ticularly meritorious than to those 
cases where the tribe’s position, al-
though not entirely without merit, 
may be relatively weak; 

(b) The ability of the tribe to pay all 
or a part of its legal expenses out of its 
own funds. A review of the tribe’s fi-
nancial resources under this subsection 
will include an examination of the 
tribe’s total expenditures to determine 
whether its expenditures for other pur-
poses comport with the asserted impor-
tance of the case for which it seeks 
funds; 

(c) Whether the question the tribe 
seeks to litigate is being litigated in 
another case by another tribe; 

(d) Whether, as a matter of strategy, 
the issues the tribe seeks to litigate 
could be more satisfactorily resolved in 
another forum, in a different factual 
context, or a different time; and 

(e) Whether the issue should be liti-
gated at all in preference to a legisla-
tive or other solution.

§ 89.43 Procedures. 
The information collection require-

ments contained in this section do not 
require approval by the Office of Man-
agement and Budget under 44 U.S.C. 
3051 et seq., because it is anticipated 
there will be fewer than 10 respondents 
annually. 

(a) A tribe or other organization 
seeking funds under § 89.41 shall submit 

a written request through the Agency 
Superintendent and the Area Director, 
including 

(1) A detailed statement describing 
the nature and scope of the problems 
for which legal services are sought; 

(2) A statement of the terms, includ-
ing total anticipated costs, of the re-
quested legal services contract; 

(3) A current financial statement and 
a statement that the tribe does not 
possess sufficient tribal funds or assets 
to pay for all or a part of the legal 
services sought; and 

(4) A statement of why the matter 
must be handled by a private attorney 
as opposed to Department of Justice or 
Department of Interior attorneys. 
All requests shall be considered by a 
committee consisting of the Deputy 
Assistant Secretary—Indian Affairs 
(Policy), or his delegate, the Director 
of the Office of Trust Responsibilities 
in BIA or his delegate, and the Asso-
ciate Solicitor—Indian Affairs or his 
delegate. 

(b) If two of the three committee 
members recommend approval of a 
tribe’s request, the request, along with 
the committee’s recommendation, 
shall be submitted to the Assistant 
Secretary for final determination after 
consultation with and the advice of the 
Solicitor. The committee’s rec-
ommendation shall indicate the 
amount of funds recommended to assist 
the tribe, the hourly rate allowed, the 
maximum amount permitted to be ex-
pended in the recommended action and 
the tribal contributions, if any. The 
Assistant Secretary shall approve the 
request only with the concurrence of 
the Solicitor. 

(c) The requirements imposed by this 
policy are supplementary to those con-
tained in all existing regulations deal-
ing with attorney contracts with In-
dian tribes and, in particular, those 
contained in parts 88 and 89 of this 
title.
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